requirement is to remove from the Mine Actfs protection work refusals
involving fraud or other forms of deception,  Robinette, 3 FMSHRC at
808-10.  Hogan and Ventura knew that the elevator had malfunctioned on
their December 27 shift.  They were told of subsequent malfunctions.
They observed and talked to miners who were involved in the so-called
tfdrop incident11 immediately after it happened.  Thus, they had sufficient
reason to have a good faith belief that the elevator was defective at
the time they refused to ride it.  There is nothing in the context of
events to suggest an ulterior motive* Nor does the record indicate any
evidence in either employees1 personnel history suggesting a likelihood
of pretext or ulterior motive for their actions*  Equally important,
each complainant initially acted individually, without knowledge of the
intentions of the other.  We therefore hold that Hogan and Ventura had a
good faith belief that it would be hazardous to ride the elevator and
that the judgefs contrary conclusion is not supported by substantial
evidence.

In addition to being held in good faith, the minerfs belief in a
hazard must be reasonable.  Unreasonable, irrational, or completely
unfounded work refusals do not warrant statutory protection.  Robinette,
3 FMSHRC at 811.  This requirement necessitates a showing that the
minerfs honest perception of a hazard be a reasonable one under the
circumstances.  Cameron, No. 85-2369* slip op. at 8-9 (4th Cir, July 8,
1986); Robinette, 3 FMSHRC at 812; Ha.ro v. Magma Copper Co., 4 FMSHRC
1935, 1944 (November 1982).  Thus, reasonableness is to be evaluated
from the viewpoint of the refusing miner at the "time of refusal.
Objective proof that an actual hazard existed is not required.  Robinette,
3 FMSHRC at 810; Haro, 4 FMSHRC at 1943-44; Pratt v. River Hurricane
Coal Co., Inc. , 5 FMSHRC 1529, 1533-34 (September 1983). 3/

In finding that the complainants did not possess a reasonable
belief that the elevator was hazardous to ride, the judge made errors of
law and of fact and applied an objective standard. The judge held that
Hogan and Ventura knew, prior to their refusal, of the efforts of Hager
to locate and correct the problem with the elevator, including test runs
of the elevator with the union president on board.  The judge also held
that the complainants knew that Hager had summoned state and federal
inspectors and that, prior to their refusal, Hogan and Ventura had
received Hagerfs offer to take them into the mine by operating the
elevator on manual mode.  5 FMSHRC at 2209.  The record contains un-
controverted evidence that the complainants had, at best, only limited
knowledge of inconclusive testing that had been performed before the
afternoon shift began to cage down in the elevator. At the time of his

3J  In interpreting the Contract to permit the discipline of a miner
when the complained of conditions are found not to be violations of
mandatory safety standards, Emerald runs the risk-of imposing discipline
in violation of section 105(c) of the Mine Act.  See Oral Arg. Tr.
47-48.  The fact that the perceived hazard does not violate a mandatory
health or safety standard does not mean the miner lacked a good faith,
reasonable belief in the hazard at the time of his refusal. Robinette,
3 FMSHRC at 411-12.

1072 clear  from the  overwhelming
